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RESIDENTIAL PROPERTY
“Hart & Brown Solicitors Cobham is a class act offering superior legal services. 
I reside in New York, but utilized Hart & Brown to guide me through the sale 
of my property in London... I urge all who are seeking a trustworthy and 
detail oriented legal service to end your search with Hart & Brown. No need 
to look further! Thank you so much for your fantastic support - so very much 
appreciated.” 

WILLS & ESTATES
“As promised, understanding, straight-forward and professional.” 

EMPLOYMENT  
“Very professional service and completely satisfied. Thank you.” 

COMMERCIAL PROPERTY 
“This is the second time we have used John Guthrie for this type 
of work and would use him again without hesitation.”

Cobham | Cranleigh | Godalming | Guildford | Woking

WHAT OUR CLIENTS SAY ABOUT US
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TRUSTS, WILLS & ESTATES

With the huge rise in social media sites, 
and the storing of personal effects 
such as photographs, music, and blogs 
digitally, it is important to plan how to 
pass on access to these digital assets 
when planning a Will. Sue MacLeod 
from law firm Hart Brown, explains what 
can be put in place to pass on access 
to these assets safely.
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DEALING WITH A 
DIGITAL LEGACY

A widow has recently won her three-
year court case against Apple to 
access photos of her daughter on 
her deceased husband’s IPhone. 
The widow had known the passcode 
for her husband’s phone but had 
forgotten it. The judge in the case 
called for a change in the law to 
simplify these cases. I wonder how 
many people think about their digital 
assets when they make their Wills? Do 

Sue Macleod
Trusts , Wills & Estates

they assume that their family will know 
where to look online?

Digital assets are any information 
stored about you or created by you 
online or on an electronic storage 
device. This includes the information 
needed to access the digital asset. 
Your digital assets might be the photos 
on your phone or device, your online 
bank accounts, your social media 
accounts, Bitcoins, your YouTube 
videos, your computer games, your 
email account and so on.

You don’t have to wait until you make 
a Will to think about organising your 
digital assets. You can start by making 
a list of your digital assets with emails 
and usernames. You should be wary 
about recording your passwords 
because anyone using your passwords, 
such as your executor, could commit 
an offence under the Computer Misuse 
Act 1990. This list should be kept safe 
perhaps by saving it to an external 
hard or flash drive or keeping it in a 
locked safe. You could store it with 

“YOU DON’T HAVE TO WAIT 
UNTIL YOU MAKE A WILL TO 
THINK ABOUT ORGANISING 
YOUR DIGITAL ASSETS.”
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your Will in your solicitor’s safe but it is 
likely that you will need to update it 
frequently. Your solicitor will advise you 
not to include this information in your 
Will because a Will becomes a public 
document after a grant of probate has 
been issued.

When you make your Will you might 
wish to consider appointing a digital 
executor to deal with your digital 
assets and provide the executor with 
clear instructions about your digital 
assets. However, the executor should 
check the terms of service for each 
asset before accessing the asset to 
avoid committing a criminal offence 
as mentioned. If you don’t wish to 
appoint a digital executor you can 
leave instructions for the executors of 
your estate to help them. For example, 
if you have a personal computer 
you can set out your wishes for the 
permanent deletion of the hard drive 
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To find out more about creating a 
Will, please contact Sue directly by 
phone on 01483 887774 or email at  
scm@hartbrown.co.uk.

or outline your wishes for your social 
networks or ask your executors to 
close down your shopping accounts. 
If you use Facebook you can use the 
Legacy Contact to choose to have 
the account permanently deleted on 
death or the Legacy Contact can be 
appointed to control the account if it is 
to be memorialised.

I am sure that your family will be 
grateful for anything that you can do 
during your lifetime to make it easier 
for them after your death and you can 
start today by making a list of your 
digital assets.



Many employers take photographs of 
their employees to use on the business’ 
website and to support other business-
wide marketing campaigns. But do 
photos constitute personal data under 
the GDPR?

Is an employee’s photograph classed 
as ‘personal data’?

If individual employees can be 
identified directly from their website 
image or identified by using the image 
in conjunction with other available 
information on the website, then the 
image will be classed as personal data.

This means that the employer’s 
processing of the image will be 
governed by the GDPR and the image 
needs to be processed in accordance 
with its principles.

It is important to understand how the 
employer is using the data, in this case, 
photographs. There is a difference 
between a photo that identifies 
the individual and an anonymised 
photograph that is used for marketing 
purposes. When an employee 
is identifiable in a photograph, 

information related to the employee’s 
health, disability or racial origin could 
be communicated and this could be 
classed as ‘sensitive’ personal data.

What can an employer do under the 
GDPR?

Photographs that amount to personal 
data need to be processed lawfully, 
fairly and transparently.

The use of employee photographs 
to generate employee engagement 
within the workplace and to promote 
the business externally to customers in 
order to generate future business could 
be explored as a means of establishing 
a legitimate interest as a lawful basis for 
using the photos.

The employer also needs to provide fair 
processing information to its employees 
in accordance with GDPR requirements 
to ensure that employees are aware 
that their personal data may be 
processed for such purposes.

The advice from the ICO to employers 
is that relying upon consent to process 
employee personal data should be 

ARE STAFF PHOTOGRAPHS A 
BREACH OF THE GDPR?
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EMPLOYMENT

Jane Crosby
Partner, Employment
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Privacy under the Human Rights Act

An employee might also claim that 
they have a right to privacy under 
the Human Rights Act. There could be 
grounds for an employee to argue that 
their privacy has been infringed by their 
employer if the employer took and used 
a photograph of the employee without 
their informed consent. Given the issues, 
it might be sensible for employers to 
ensure that an employee’s consent to 
the use of a photograph is obtained in 
writing.

An employer could do this by 
requesting that the employee signs 
a form, which should set out how 
the image will be used, so that the 
employee can provide appropriate 
consent for that use. The consent form 
should include, among other things, full 
details about how the photograph will 
be used and where it will appear.

viewed as a last resort, because of 
the uneven relationship between an 
employer and employee. There are 
stricter rules for obtaining consent under 
the GDPR, which includes requiring that 
consent must be freely given.

If the data is classed as ‘sensitive data’ 
whereby an employee’s heath or racial 
origin is easily identifiable then it is hard 
to see how its use could be justified 
without first obtaining consent.

In many cases an employee is likely 
to give consent for their photograph 
to be used, as it can help to raise an 
individual’s professional profile, but in 
accordance with GDPR requirements 
for use of consent, the employee should 
be allowed to withdraw their consent at 
any time and their photograph needs 
to be removed at this point which can 
cause a problem for the employer.

In this context, it would also be 
necessary to look at any contract 
terms, policies or references in the staff 
handbook to see what is said about 
taking photographs of employees, 
although this wouldn’t automatically 
give an employer the grounds to 
lawfully process sensitive data.

For further advice on this, or any other 
employment-related disputes, please 
contact Jane Crosby directly by 
emailing jzc@hartbrown.co.uk or by 
calling 01483 887742.

“PHOTOGRAPHS 
THAT AMOUNT 
TO PERSONAL 
DATA NEED TO 
BE PROCESSED 
LAWFULLY, 
FAIRLY AND 
TRANSPARENTLY.”
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CORPORATE & COMMERCIAL

James Lamont
Partner, Commercial Corporate

How is the M&A market?

It is probably worth clarifying that 
the term M&A is used here to cover 
a multitude of commercial dealings, 
growth and sale of businesses in the 
SME market here in Surrey and, as such 
whilst Brexit means many businesses 
are adopting a wait and see policy, for 
many more it is business as usual and the 
cyclical nature of business life continues. 
Young companies are growing, 
struggling companies are being sold or 
folded, family businesses are passing 
to the next generation or to third party 
managers and/ or investors, successful 
companies are buying or being bought, 
and the big fish continue to hunt out the 
best deals.

The current market reminds me of 
a survey we commissioned about 
seven years ago to explore how Surrey 
businesses were feeling about the 
economic climate after the recession. 
One businessperson came out with 
a great quote as to how to cope 
successfully with the changing economic 
climate, which I think is still appropriate 
today: “Don’t shelter from the rain, 
learn to dance in it,” and I think most 
businesses are, in some form or another, 
following this mantra.

Do you see any trend in the market?

We have had a very busy last 18 months 
as clients wanted to complete their 
transactions in good time before Brexit 
but, that said, as mentioned earlier, I do 
not think Brexit has been a major block 
on deals.

We have noticed that there is an 
increasing reluctance for buyers to pay 
for anything with their own money (a 
business strategy we would endorse 
when acting for a buyer!) and funding 
obtained based on security provided 
by the acquired business and financed 
by the acquired business post sale is 
common place. The banks and private 
equity houses continue to offer funding, 
but they remain risk averse and lending 
is often on terms which, although to be 
expected, remain out of acceptable 
reach of many potential borrowers.

Can you describe how Hart Brown’s 
Commercial team operates?

We offer a partner-led service with 
excellent support from our experienced 
team. We are part of a sizeable 
corporate division which includes 
commercial property, commercial 
dispute resolution and employment so 
we can deal with most of what is thrown 
at us. If we can’t deal with it we know 
someone who we trust who can. This 
extends to an excellent referrer network 
of likeminded professional firms we work 
with on a regular basis and are delighted 
to refer to our clients.

We look to get things done within 
the timeframes and cost estimates 
provided and very much look to provide 
a commercial approach to our legal 

BUSINESS AS USUAL...  
(WHATEVER THAT ACTUALLY MEANS)
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an office in the thriving hub of Woking 
and we pride ourselves on being linked 
closely with Surrey Hills Enterprises and in 
supporting local businesses in the areas 
we cover.

That said, our commercial offering is 
not really restricted by location and our 
clients and transactions extend from 
London to the south coast, so you could 
say we cover “London, Surrey, and the 
South”.

What business sectors will be strong in the 
future?

Big question. I expect there will be further 
developments in preserving our water 
supplies and in energy (natural and 
renewable) and then there is the pace 
of growth in technological advancement 
and particularly in AI which will impact us 
all including in professional services such 
as legal firms. Lots to think about – but 
mainly by people far cleverer than me 
– I think we will stick to our day job and 
in making sure that the legal structures 
are in place to assist these businesses 
once those new ideas, systems and 
developments come to life.

service. Unless there is a requirement 
for it, we will avoid long complicated 
documents and, as we have seen, most 
types of transactions relevant to the UK 
SME market and having worked in an 
extremely wide variety of sectors, we 
don’t need to reinvent the wheel, just 
work off what we know already works.

Have you grown rapidly - will this 
continue?

You are either a big dog in London, a 
niche boutique company who can be 
based anywhere, or you are a full service 
national or regional law firm which is big 
enough to look after itself. We of course 
fall into the latter category and with a 
strong commercial team, with a hundred 
years under our belt, an excellent and 
ever expanding client base and a first 
class set of lawyers, we are expecting to 
continue to flourish and grow. The ones 
who I think will struggle are the ones 
who present themselves as all-rounders 
but don’t have specialist knowledge or 
infrastructure and back-up.

As a firm you have always focused on 
Surrey - why is this a good place to do 
business?

We are at the heart of a thriving business 
community here in Guildford which 
positions itself, rightly in my opinion, as 
a viable alternative to London firms. We 
are located close to two major airports, 
- the A3 / M3 / M4 corridors, we have 

For expert Commercial & Corporate 
advice, please contact James directly 
on 01483 887588 or by email at  
jdl@hartbrown.co.uk.

“DON’T 
SHELTER 

FROM THE 
RAIN, LEARN 

TO DANCE  
IN IT”



A solicitor who returned from the First 
World War set up a legal practice which 
has remained in the same town for 100 
years.

That company, Hart Brown, is 
celebrating its centenary with a 
number of activities to support its loyal 
employees and the Surrey community it 
serves.

Founder Cecil Hart, born in 1881, served 
in France with the Royal Army Service 
Corps and was gassed in the trenches 
in July, 1917. He was promoted to 
lieutenant in August the following year 
and returned after the Armistice to 
continue his career in law, working in 
partnership with William Triggs Stevenson 
Turner in Guildford and Godalming.

10 0 YEARS OF PROVIDING LEGAL SERVICES
The partnership was dissolved in 1919 
and Cecil set up his own firm with a 
solicitor’s clerk called George Grover to 
assist him. Both had served in the war 
together.

Cecil, who had married Winifred Smith 
in 1912, had two sons called Basil and 
Maurice, both of whom followed him 
into the law, joining the family firm 
as articled clerks and qualifying as 
solicitors. The company was renamed 
Hart and Sons, opening an additional 
office in Cranleigh in 1937 when it took 
over the firm of John B Waldy.

The Harts were joined by Kenneth Brown 
in 1958 to become Hart Brown and the 
following year they were joined by John 
Oram. The firm moved to a new office 
in Guildford in 1969, where it stayed until 
2000 when it moved to its plush new 
headquarters in Walnut Tree Close. 

Today, the company employs 93 – 15 
partners, 43 fee-earning professionals, 
42 support staff and two trainees. It 
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Roderick Campbell 
Partner, Head of 
Commercial Property
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started and says technology is probably 
the most significant advance in the 
business.

“We have invested heavily in IT systems, 
both in case management and client 
relationship,” he said. “This year we 
intend to grow our digital presence, 
streamlining systems to make it easier for 
us to work with clients.”

The company’s mission is to put 
the client at its heart, providing 
straightforward and professional 
services. As a member of LawNet, an 
organisation supporting independent 
law firms, it is proud to have twice won 
the category for best client service.

“We score highly on feedback,” says 
Roderick. “We’re delighted to be 
celebrating our centenary, but we are 
always looking forward,  
not back.” 

offers a wide range of legal services, 
including commercial property, dispute 
resolution and personal injury.

Centenary celebrations began in 
May with a reception for 100 selected 
clients at Birtley Park sculpture gardens 
at Bramley. They continued on 19 
June with a staff outing to a specially 
commissioned open air performance of 
Twelfth Night by Guildford Shakespeare 
Company in the castle gardens. Hart 
Brown is also sponsoring the most 
promising start-up company section 
in the Surrey Business Awards, which 
culminate with a gala dinner in 
October.

Partner and head of commercial 
property, Roderick Campbell (pictured), 
joined the company as a trainee in 
1983, qualified two years later and 
became a partner in 1990. He recalls 
there were no computers when he 



When it comes to dispute resolution, 
there are now a number of processes 
that parties in disputes can choose 
from in order to try to resolve their 
disagreements. In practice, the parties 
to a dispute can either file a lawsuit in 
court, or they can pursue an alternative 
dispute resolution (ADR) method such as 
arbitration or mediation.

Understandably, it can be difficult 
to know which process is best for 
your situation. This article offers some 
guidance and gives an overview 
of these three methods of dispute 
resolution.

Litigation

Litigation is a process commonly used 
for the resolution of disputes by means 
of court proceedings and a final 
judgement. A wide range of disputes 
can be resolved through the High Court 
or county courts, but certain cases, such 
as employment related disputes, may 
only be determined by an Employment 
Tribunal.

Generally, litigation is a process which 
any business will want to avoid. It can 
be as expensive as it is time consuming, 
and there are often much more efficient 
ways to resolve your dispute out of 
court. Alternative dispute resolution, 
including arbitration and mediation, 
are becoming increasingly popular for 
businesses and individuals alike.

Arbitration

The arbitration process takes place 
outside of the court system through an 
arbitral body. An arbitrator, who is either 
chosen by the parties involved or by an 
appointing body, determines the dispute 
by acting as an impartial decision 
maker. The decision made is usually 
confidential and binding.

Arbitration is generally faster, less 
expensive, and more confidential 
than litigation because it is carried out 
in private, and therefore is often the 
preferred route for the parties involved.

Mediation

Mediation is another non-court 
method which is flexible, voluntary and 
confidential. A neutral third-party—a 
‘mediator’— helps both parties to 
resolve their disputes by facilitating 
their discussion. The specially trained 
mediator does not take a side nor 
issue a decision. Instead, the mediator 
works with both parties, either together 
or separately, to help arrive at a 
negotiated settlement.

MEDIATION,  
LITIGATION, 
ARBITRATION.  
WHAT’S THE DIFFERENCE?

DISPUTE RESOLUTION
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Paul Grimwood
Partner, Head of Dispute Resolution

?

13

Y O U  &  T H E  L A W  A U T U M N  2 0 1 9

Although mediation is not legally binding, 
a final agreement between the two 
parties, reached at mediation, can be 
enforced as a contract. If a settlement 
cannot be arrived at through mediation, 
then they can still seek dispute resolution 
through arbitration or litigation.

Expert legal advice

At Hart Brown Solicitors we understand 
that commercial and individual disputes 
can be distracting and time consuming 
so it is important that they are resolved 
as quickly as possible. By offering advice 
which is straightforward, practical and 
cost effective we will strive to achieve 
the best result we can for you in the 
circumstances.

Whilst we will always take cases to trial 
when necessary, at the same time 
we always promote early settlement 
of cases ‘out of court’ including by 
mediation where that is both sensible 
and possible.

To speak to a specialist solicitor about 
resolving your dispute contact us now 
by calling, emailing or requesting a call 
back from one of our expert dispute 
resolution lawyers.

If you need further legal advice 
about a dispute, please contact Paul 
directly on 01483 887703 or at  
pjg@hartbrown.co.uk.



PERSONAL INJURY
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In the midst of the holidays the last 
thought that people have is that a 
holiday may be spoilt by an accident. 
Unfortunately, some holidaymakers 
do have accidents whilst they are 
abroad and everyone would benefit 
from knowing some of the key issues 
that could arise if a holiday threatens 
to turn into a nightmare. Serious injury 
specialist Mark Wisby details what 
can go wrong, and what you can do 
about it!

What to do if you are involved in an 
accident whilst abroad:

Witnesses - try to get the names, 
addresses and phone details of any 
witnesses.  Better still if you can get a 
short, signed statement from them.

Information - Get as much information 
as possible. For example, if a number 
of people have been involved in your 
accident then get their full names 
and addresses too. To make any injury 
claim, you need to show that a third 
party was negligent or in breach of a 
statutory duty in some way.

Mark Wisby
Associate, Clinical Negligence

TIPS FOR AVOIDING A 
HOLIDAY NIGHTMARE

If you’re injured during a package 
holiday, it’s important to establish 
if the incident that caused your 
misfortune in the first place is 
covered by the Package Travel, 
Package Holidays and Package 
Tour Regulations 1992. If so, then the 
tour operator can be held directly 
responsible for accidents or illness that 
are the result of the negligence of 
another party.

Photographic/visual evidence - use 
your digital camera or phone to take 
photographs and/or a short video if 
possible too. Sketch plans showing 
exactly how and where the accident 
happened can also be very helpful.

Evidence of medical treatment - it 
should be possible for you to obtain 
your medical records from the 
treating doctor or hospital where 
you have been treated.  This can be 
useful evidence even if it has to be 
translated later.

Time limits - in the UK the basic time 
limit for pursuing a personal injury 
claim is 3 years.  Be aware that if you 
have an accident on an aircraft or 
on a boat then a 2 year time limit 
may apply.  Some countries have 
very short time periods to allow you to 
pursue a claim in that country so find 
out what that time limit is as soon as 
possible.  Delaying can lose you your 
opportunity to claim.  

15
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your tour operator details together 
with a copy of the brochure detailing 
what you expect on your holiday.

Remember – local standards apply. 
Watch out for slippery surfaces 
around the pool! The local standards 
may suggest that the surface is 
acceptable even if that surface 
would not meet UK standards.

Prevention is better than cure

Accidents on holiday do happen but 
many can be avoided by not taking 
unnecessary risks in the first place. 

Protect yourself by making sure you 
have adequate travel insurance 
which pays out, if you suffer personal 
injury, for medical expenses and the 
costs of having to be flown back to 
the UK.  The cost of repatriation in the 
event of an illness or injury, as well 
as treatment abroad, can run into 
thousands of pounds. Read the small 
print and check for any time limits for 
reporting claims

If you’re planning to take part in 
any extreme sports while you’re on 
holiday (such as skiing), then bear 
in mind that you will need specialist 
insurance to cover the heightened 
risk of injury.

Travel with all necessary contact 
details for your insurer, including a 
copy of the certificate of insurance.

If on a package holiday keep all of 

If you need further advice, please 
contact Mark directly on   
01483 887504 or at  
mtw@hartbrown.co.uk.



COMMERCIAL PROPERTY
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Much has been written about the 
death of the high street over the 
last few years with big (and so we 
thought untouchable) names closing 
all  or some of their stores. To name 
a few: Woolworths, BHS, Toys “R” Us, 
Debenhams, Boots, Mothercare and 
M&S. These were the stalwarts of the high 
street and in many UK towns the high 
street has become a very different place. 

It’s not just the retail sector that’s 
affected. The restaurant chain Jamie’s 
has suffered a similar fate and banks 
have been regularly closing branches.

So, why is this happening? What is it that 
is causing all these closures?
Remainers will point to Brexit as a reason. 
The Brexiteers will point out the high 
street was failing before that historic 
referendum. What is undeniable is 
that despite the vote, we still haven’t 
agreed a deal for leaving the EU. It is this 
uncertainty that is making consumers 
more cautious about how they spend 
their money, which in turn has an impact 
on sales and therefore the success of the 
high street.

There are, of course, other factors at 
work too. There has been a behavioural 
shift in the way consumers shop. Many 
consumers now take to the internet for 
their shopping needs. You can shop any 

Tamzin Mandelli
Partner, Commercial Property

WE ARE ALL TO BLAME!
time – when the baby’s tucked up in 
bed with a glass of pinot in your hand, 
on the train on the way home or while 
eating your lunch aldesko – all from the 
comfort of your device. It has never been 
easier to compare prices, products and 
delivery times. Some e-commerce sites 
even cater for same day delivery; no 
need to traipse around endless shops 
looking for that one particular thing with 
a disgruntled teenager or spouse in tow!

Consumers have learnt to expect 
immediacy and intuitive experiences. 
Looking for a gift? As you browse online 
– suggestions of what other people have 
looked at pop up giving you more ideas 
on ways to spend your money. The dress 
you looked at yesterday? It pops up 
prompting you to an impulse purchase. 

We are choosing the easy way and the 
stores that have gone into administration 
have not been able to keep up with 
the changing ways in which we shop. 
This isn’t driven by e-commerce; this 
is driven by us. We are the ones who 
choose to shop online putting pressure 
on traditional retailers. We were the 
ones who in the 1980s chose to take our 
shopping needs to the big superstores 
out of town with the free parking. Just 
as we were the ones who forced many 
traditional greengrocer, butcher and 
fishmonger to the wall then, we are the 
ones now forcing high street retailers 
to close. We could choose to keep 
shopping on the high street and support 
our community but we don’t. We want 
the easy life, the quick fix. We are to 
blame! 
That’s not to say the rise in e-commerce 
is the only challenge facing the high 
street. There are other challenges too – 
business rates, high rents and property 
values; not being able to compete on 
an equal footing with merchants who 

Times are changing for the high street and a shift in consumer spending 
as well as the way in which we shop are having a drastic effect
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this backdrop, consumers are becoming 
more socially responsible and looking 
for ways to reduce packaging and 
stop yet more plastic ending up in the 
oceans and our food chain. They are 
looking at eating more healthily and no 
longer want plastic straws in their drinks. 
Small bespoke retailers are able to take 
advantage of this. When was the last 
time you got a package from Amazon? 
It’s often in a box three times larger than 
it needs to be and filled with those air-
filled plastic bags.

More and more retail space is being 
converted to residential, changing the 
character of the high street and bringing 
it back into the community. Maybe the 
high street could look at longer hours, 
free parking and more competitive 
prices.

One thing is certain. To survive, the high 
street needs to become interesting 
again.

For expert advice on commercial 
property matters, please contact  
Tamzin directly on 01483 887549  
or at tpm@hartbrown.co.uk

don’t have these expenses; fluctuations 
in the pound; parking restrictions. The list 
goes on but these just exacerbate the 
situation. They are not the root cause.

Retailers are also to blame for their own 
downfall. They are failing to adapt to the 
changing expectations of consumers. 
Simply having a website that allows 
customers to buy the products they sell in 
store is not good enough. Social media 
is everywhere. Never has it been easier 
to interact with customers, to create 
goodwill and enhance the shopping 
experience and it must be that, an 
experience. What if a shop was able to 
ping a notification about a sale item to 
consumers walking past? 

Consumers with tightened budgets are 
leaning more towards experiences than 
material things. What if Mothercare had 
included a crèche area and coffee 
shop in its stores to help the beleaguered 
mother of two year old twins while she 
shopped for some clothes for them? It 
would have made it easier for her to buy 
and would make going into the shop an 
experience she wanted to repeat. 

Imagine waiting for your tube train to 
begin your long commute home. While 
you’re waiting you scan some QR codes 
on an interactive wall. Done – your 
grocery shopping has been ordered. 
Sounds like an episode of Dr Who? In 
South Korea, it’s reality.

Retailers must adapt to fend off what will 
otherwise be an inevitable decline. 
That said, change isn’t always bad 
and perhaps it is not just the individual 
retailers but the high street as a whole 
that needs to change. Pop up shops 
are more prevalent than they have ever 
been before. The environment is more 
important to protect than ever. Against 

“CONSUMERS HAVE LEARNT 
TO EXPECT IMMEDIACY AND 

INTUITIVE EXPERIENCES.” 
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The Right to Manage (RTM) has 
been available for flat owners 
since it became law in 2002. It 
allows flat owners the right for the 
management functions of their 
building to be transferred to them 
even where the landlord is not 
at fault. The rights are transferred 
to a RTM Company (RTMC) that 
is incorporated for this specific 
purpose.

Only 5-6,000 RTMCs have been 
incorporated since 2002 (according 
to Law Commission figures) which 
suggests that RTM has not been as 
successful as it should have been.

One of the main failings is that the 
law assumes the landlord will co-
operate once a RTM claim is made. 
This is, unfortunately, not always the 
case. The landlord has the right to 
challenge a RTM claim on certain 
grounds within a month from receipt 
of a RTM claim. They can recover 
certain professional costs from the 
RTMC, even if their challenge to a 

Sarah Osborne
Partner, Leasehold Enfranchisement

IS RIGHT TO MANAGE THE 
RIGHT WAY?

RTM is unsuccessful. 

This means that even if a landlord 
disputes the RTM claim and the 
matter has to be decided by the 
First Tier Tribunal, there is no general 
power for the Tribunal to award 
costs against a landlord if their 
objection fails. Due to the inequality 
in costs, some landlords have made 
a practice of raising objections in 
any event to delay handover in 
the knowledge that they suffer no 
significant financial consequences 
in doing so.

The RTM is transferred to the 
RTMC three months from either 
the landlord admitting they are 
eligible for a RTM or they do not 
respond to the RTM claim. The law 
provides that the landlord needs to 
disclose management information 
on request to enable the RTMC to 
comply with their obligations once 
the RTM is transferred to them. Some 
landlords refuse to provide this 
information or only provide it once 
the RTMC acquires the RTM on the 
due date. In addition, there is no 
timetable for the transfer of funds 
held by the current management  
to the RTMC. This leaves the RTMC 
often with no money to carry 
out urgent repairs or leave the 
building unmanageable as the 
RTMC cannot operate without this 
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there are fixed term contracts or 
contracts with long notice periods 
in place, as it means uncertainty as 
to whether the contract has been 
terminated and what amount of 
compensation is payable to the 
contractor.  

All of the above can mean delay, 
frustration and substantial costs for 
flat owners. The Law Commission 
has been appointed to examine 
and recommend changes to 
simplify the process and make 
it more cost effective. This is 
welcomed, especially where there 
is inequality over recoverability of 
costs, which places the burden 
firmly with flat owners who are often 
operating with limited funds.

For further expert legal advice, please 
contact Sarah directly on 01483 887549  
or at tpm@hartbrown.co.uk

information.

The RTMC can serve a default 
notice on the landlord and then 
make an application to the court 
to compel the landlord to hand 
over management information 
should they refuse. However, the 
court is likely to be limited to the 
grant of such an order only. The 
RTMC may still have to make a 
separate application to the Tribunal 
to determine the amount of funds 
to be transferred in uncommitted 
service charges and/or amounts 
held in reserve funds if these are in 
dispute.  

Once the landlord hands over 
management information, there 
is no legal requirement stating 
whether existing management 
contracts (eg cleaning contracts 
etc) are not automatically 
terminated by the RTMC or not. This 
can be a particular problem where 

“SOME LANDLORDS 
HAVE MADE 
A PRACTICE 
OF RAISING 

OBJECTIONS IN 
ANY EVENT TO 

DELAY HANDOVER 
IN THE KNOWLEDGE 

THAT THEY SUFFER 
NO SIGNIFICANT 

FINANCIAL 
CONSEQUENCES” 
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