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This is not legal advice; it is intended to provide information
of general interest about current legal issues.
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RESIDENTIAL PROPERTY

POSI T IVE SI GN S F OR TH E
2 0 2 0 PRO PE RT Y M ARKE T
With recent buoyancy in the property market and various moves afoot to ensure a
continued recovery, David Knapp comments on the state of the market.

David Knapp
Partner, Head of Residential Property
It seems an age ago that we were
waiting on the outcome of the 12th
December election and the associated
consequences of how the Brexit saga
would proceed, or, stagnate further.
A sluggish end to a reasonably active
property market in 2019 was a product
of the usual winter slow down and
the 5 week lead into the election.
There was a real benefit in the unusual
December election from a property
market perspective, as the end of year
lull in the market coincided with the
lull that usually occurs when there is
an election. The combination of two
events producing one combined lull at
the same time avoided a far longer lull
had, for example, the election been
announced in January as taking place
in late February or early March.
Without a doubt 2019 was a unique
year in political terms but had a huge
impact on businesses, the economy and
therefore the property market. Without
4

wishing to revisit the past, it is worth
briefly reflecting on a year where we
had a paralysed parliament, caused
by the extraordinary Brexit saga, all the
associated shenanigans culminating
in a very toxic election campaign
and the eventual election that was so
desperately needed to try and bring
stability to all of our lives that we all
required.
Although the new year is very fresh there
have already been perceptible signs of
the residential property market waking
up and more buyers and sellers having
the confidence to look to buy and sell.
Our residential property department has
already had a number of clients making
contact with us agreeing deals on their
sale of top end properties that have
been marketed for up to 2 years without
hitherto having had any sign of interest.
The number of new instructions for our
residential property department in the
first two weeks of January is higher than
any January I can remember.
The dispelling of concerns about another
hung Parliament and some real action
and movement in the Brexit fiasco has
given those looking to enter the property
market a real positive boost. This includes
many of those who have been in the less
than buoyant market over the last 18
months or so.

Allied to this optimism are other potential
boosts to the property market that could
well occur in the coming months to give
the residential property market every
chance to shrug off the malaise of the
last 2-3 years.
We are all very aware of the huge issues
with many town high streets caused by
high running costs of the commercial
premises and the ‘clicks instead of
bricks’ philosophy of the internet taking
over a large percentage of retail sales.
This could well result in interest rates
being lowered which would then be
passed on to the public via a reduction
in residential mortgage interest rates.
The government also seems intent to
find ways of attracting first time buyers
back into the property market and
interestingly a number of separate
months in 2019 saw the number of first
time buyers coming into the market at its
highest rate for a decade or so.
The government clearly needs the
income from stamp duty in order to
carry out their manifesto promises, and
it is therefore in their interest to have an
active property market and an increase
in the number of sales of residential
properties. There seems to be speculation
that in the budget on the 11th March,
stamp duty may be scrapped below the
£500,000.00 threshold. The Prime Minister
has mentioned this in the not so distant
past.
Having propped up the economy for
many decades, there would be a huge
negative impact on the finance of this
country if we were to become a rental
society akin to some of our continental
neighbours where the number of

property owners is a much smaller
percentage than in the UK.
There is a promise that the conveyancing
system will be overhauled with the
introduction of Reservation Agreements
that had some airing during the course
of 2019, a review and possible legislation
related to leasehold properties and
possible further tax legislation to make it
less attractive for buy-to-let landlords.
The pricing/value trends of the current
property market does have its benefits in
that the value of properties are neither
increasing hand over fist nor dropping
like a stone. As a result there is minimal
gazumping or gazundering which results
in an unstable practical running of
the property market. The downside of
static property prices is that transactions
do take longer which is not ideal from
anyone’s point of view.
There is more often than not positive
increased activity in the spring property
market in the South East and the first
couple of months of the 2020 market
certainly bear this out, albeit with fairly
static prices.
The coming months will hopefully prove
and show that this is not a false dawn.

To discuss your next house move, please
contact David directly on 01483 887772
or by email at dsk@hartbrown.co.uk.
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MANAGING MENTAL HEALTH
ISSUES IN THE WORKPLACE

“The Health &
Safet y E xecutive
(H SE) has show that
wo r k- related st ress,
dep ression o r an x iet y
now rep resents 4 4%
of al l wo r k- related i l l
health...”

days lost – a total of 12.8 million days in
2018/19.

Jane Crosby
Partner, Dispute Resolution
Harry and Meghan have done a
significant amount to highlight an
awareness of the issues faced by people
suffering from mental health, but what
are companies doing to help their own
employees with problems?
On 6th February a great initiative “Time
to Talk Day” brought awareness to these
issues and it was a real opportunity for
employers to review how their policies
and culture compared against best
practice in mental health awareness.
“Time to Talk Day” is a campaign
started by Time To Change and aims to
bring the nation together to get talking
and break the silence around mental
health problems. This is only one day
but companies need to be mindful of
mental health issues throughout the
year.
According to the World Health
Organisation, lost productivity due
to mental illness costs Europe US$140
billion per year. In the UK, workplace
mental illness is estimated to cost 2% of
GDP and the latest statistics from the
Health & Safety Executive (HSE) show
that work-related stress, depression or
anxiety now represents 44% of all workrelated ill health and 54% of working
6

Due to the changing world of
technology, a huge burden is placed
on employees to always be available
for work and to respond quickly to work
demands. The HSE found that workload
pressures, tight deadlines, too much
responsibility, and a lack of managerial
support were the main reasons given as
the cause of workplace stress.
Email communication has meant that
employees have to respond quickly
to the needs of the business; while
this may be good for a company’s
profits in the short term, how many
companies encourage their employees
to take a break from the strain of
workplace pressures by switching off
their computers? For many businesses,
it is not realistic to have employees
unavailable for large parts of the
day, but managerial staff can still
encourage their staff to make sure they
take their allocated rest breaks so their
concentration level is improved.
The continuing rise in such figures
highlights the need for companies to
increase their focus on mental health to
ensure employee wellbeing and help
reduce staff grievances and sick leave.
Employers have a legal duty and
responsibility to look after employees
from stress at work by undertaking
a risk assessment and acting on it,
but in reality it is often simple acts of
communication from the managerial
staff which can help an employee
and make a real difference. Interest
and concern in employees’ wellbeing

and maintaining open channels of
communication between all levels of
staff, will help positive company culture
to succeed and ultimately increase
productivity.
Where an employee is suffering from a
mental health condition which has a
long-term effect on day to day activity,
this may be classed as a disability,
requiring the employer to take positive
action under the Equality Act 2010. The
Equality Act makes it unlawful for an
employer to treat a disabled person less
favourably because of their disability,
without a justifiable reason.
Severe depression or anxiety is not
enough on its own to meet the
definition of a ‘disability’ under the
Equality Act, unless it has a substantial,
long-term impact on an individual’s
abilities. But, whatever the extent of an
individual’s mental health issues, there
is a responsibility on the employer to
provide support and protection from
unfair or discriminatory treatment.
Employees need to trust that their
company culture allows them to speak
up if they see a person is struggling,
because often by communicating

with the employee you may find
out they are suffering from personal
problems. With this knowledge you can
implement policies such as “unpaid
leave” or “remote working” which may
assist those people who are trying to
balance the needs of family life while
also working full-time.
A good starting point is to review
processes to see whether they provide
support and protection from unfair or
discriminatory treatment. If there are
gaps, then make sure they are closed.
In the same way that employees with
physical issues need to be supported to
fulfil their role, by seeking out reasonable
adjustments to support them, the same
applies to anyone with mental health
issues.
Remember when someone says that
they are “fine” maybe ask again and
ask, “how are you really feeling?”

To speak to Jane directly about this, or
any other employment-related matter,
please email jzc@hartbrown.co.uk
or call 01483 887742.
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GETTING THE OTHER SIDE
TO PAY YOUR LEGAL FEES
factors as it would at the final hearing of
the claim, including the financial needs
and resources now and in the future of
the claimant and any other beneficiary
of the estate, the size and nature of the
estate and any other matters which the
court thinks is relevant.
Paul Grimwood
Partner, Head of Dispute Resolution
Under The Inheritance (Provision for Family
and Dependants) Act 1975, the court
has power in appropriate cases to “vary”
the terms of the deceased’s Will or, if
there is no Will, the Intestacy Rules. If you
can establish that you are a recognised
applicant, (examples of which are
spouses or former spouses, children,
cohabitees and anyone who was being
maintained financially by the deceased),
and that the Will or the Intestacy Rules do
not make reasonable financial provision
for you, then the court can order such
provision.
What happens, however, if you have a
good “Inheritance Act” claim, but cannot
afford to take it all the way to trial or
settlement on your own? As confirmed in
a recent case, the answer is to make an
application under Section 5 for an interim
order.
If the court is satisfied that the applicant
is in immediate need of financial
assistance and that property forming
part of the deceased’s estate can be
made available to meet that need, then
it can order either a lump sum or periodic
payments or both.
In deciding what provision to make, the
court should take into account the same
8

In the recent case of Weisz, the claimant
was the deceased’s second wife and
the defendants were his executors and
trustees and the three children from his
first marriage. The estate was worth over
£4,000,000. Having decided that in terms
of “immediate need” one needed to look
at the position over the next year or so,
the judge decided that the claimant was
entitled to:
•

Interim payments at the rate of £5,200
per month;

•

Over £55,000 in relation to legal fees
going up to the first hearing of the
substantive claim. The judge thought
it was wholly unreasonable to expect
the claimant’s solicitors to “bankroll”
the case to its conclusion.

As the price of obtaining such an order,
the claimant had to give an undertaking
to repay such sums, if any, as the court at
the end of the day considered to be an
overpayment.
Although there are very few case reports
relating to these applications, it is of course
a helpful reminder that this jurisdiction
exists for the right case.
If you need legal advice on anything
raised in this article, please contact Paul
directly at pjg@hartbrown.co.uk or call
01483 887703.

What our clients
say about us...
“We can only say that our experience
and dealings with Hart Brown were
exceptional. We would fully recommend
your services. ”

“I have had both professional and personal
dealings with Hart Brown over 20 years and
their standards, quality of customer care and
professionalism have been exemplary.”

“Extremely professional
service excellent.”

“Hart Brown have friendly and
knowledgeable staff which
made me feel at ease that
our case was in good hands.”
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Recognised for
yet another year
in The Legal 500
2020 edition…
What is said about us?
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Personal Injury:
Hart Brown’s team of personal injury lawyers
have experience in road traffic accidents
and public liability cases. A key figure in the
team is Gerard Sanders, who specialises in
serious orthopaedic injuries and complex
employers liability matters. The group also has
experience in Court of Protection deputyships
in relation to past settlements.

Clinical Negligence:

Commercial Property:

Hart Brown’s clinical negligence practice
group handles medium to high-value
negligence claims and has expertise in the
Court of Protection deputyships. Practice cohead Gerard Sanders specialises in cosmetic
surgery claims, and disputes involving laser
eye surgery and delayed diagnosis of cancer.
Paul Grimwood also has experience in
negligence litigation.

Hart Brown has established credentials in
areas of freehold and leasehold acquisitions
and disposals; residential development work;
options and complex lease and easement
matters. The firm is also on the panel of a
number of major banks. Roderick Campbell is
the seasoned team head and the ‘excellent’
John Guthrie handles matters including
commercial leases and the sale and
purchase of real estate.
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COMMERCIAL LANDLORDS BE WARY
AGREEING TO ALTERATIONS
PRODUCES PROBLEMS
This can be a huge trap for the landlord.

John Guthrie
Associate, Commercial Property
It is not enough for a landlord to have a
well written lease which imposes multiple
obligations and penalties on a tenant.
The landlord must also be vigilant in their
daily dealings with the tenant or else the
advantages under the lease will be lost.
The key driver for landlords is maintaining
the income stream from their property.
Where a tenant has a good track record
of paying on time and looking after the
property, the landlord will think them
reliable and is unlikely to be concerned
if the tenant mentions they would like
to, or possibly already have, carried out
alterations.

Two particular situations can occur: the
tenant has already done the work and the
local authority or the landlord objects to it;
alternatively the tenant asks for a formal
licence, carries out the work but never
provides the landlord with the necessary
evidence of statutory compliance and
the licence never completes. The effect
of both of these situations is the same: the
alterations are unauthorised.
In a worst case scenario, alterations to
the property which are unauthorised can
lead to enforcement notices and criminal
proceedings by the local authority
against both the landlord and the tenant.
The landlord may find that their tenant
suddenly disappears and they are left
with expensive remedial work to remove
those alterations.
The lease will say the tenant cannot carry
out alterations without the landlord’s
formal consent, the tenant must comply
with all laws and the tenant will pay the

landlord for all costs and liabilities incurred
due to anything the tenant does.
At first sight the landlord has many
remedies where a tenant breaches their
obligations. Or so it seems. The landlord
can take the lease away (forfeiture);
make the tenant remove the works (an
injunction); or claim for damages.
The landlord may well think they are
protected because of these remedies but
the moment the landlord finds out about
the unauthorised alterations the clock
starts to run against them.
It’s very easy for a landlord to accept
rent when it is paid into their account by
monthly or quarterly standing order (and
why wouldn’t a landlord want to accept
it?). However, if the landlord accepts rent
after finding out about the unauthorised
alterations, they have waived their right
to forfeit and the only remedies available
then are damages and / or an injunction.
Damages are only as good as the tenant’s
ability to pay them.
A request for alterations or retrospective
consent for them should always be
handled with extreme caution. Faced
with such a request, a landlord should
take legal advice straight away.
For expert Commercial Property advice,
please contact John directly on
01483 887530 or by email at
jzg@hartbrown.co.uk.
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CAN I TAKE MY CURTAINS OR
COOKER WITH ME WHEN I
MOVE HOUSE?
So, ‘Fixtures’ or ‘Fittings’, what is the
difference?
As lawyers, we are required to ask a
seller to complete a list of fixtures and
fittings and this list forms an important
part of the contract for sale.
Debbie Beswick
Associate & Chartered Legal
Executive, Residential Property

When you decide to buy or sell a
house, there are many things that you
need to give careful consideration to
in advance. One of the questions that
I am frequently asked by my clients,
is whether the seller has a right to
take the curtains or cooker with them
when they leave. Items like these can
become the subject of substantial
debate between buyers and sellers.
Should they stay or should they go?
As a seller, you will probably have to
leave certain beloved possessions
behind. This could include the newly
fitted kitchen you worked so hard to
design exactly to your specification
or the showpiece sunken bath in the
master bathroom which has helped
transform that part of the house into
your own idyllic sanctuary away
from the hustle and bustle of family
life. As we all know, life isn’t always
straightforward.
14

‘Fixtures’ are items that are literally
fixed or attached to the property
being sold, such as those kitchen units
or the sunken bath mentioned earlier.
In most circumstances, these have to
remain.

a freestanding electric double oven
with integrated hob that slots in and
out of the kitchen space easily. But
what about a more permanent
cooking feature, such as an AGA,
which a buyer is probably paying a
premium for as part of the purchase
price? It is really important that buyers
proceed with caution and try, as far as
possible, to ensure that everything they

expect to get as part of the purchase
of the property will be left behind on
completion day.
If you, or someone you know, is
considering moving house, why not
contact Debbie for expert advice on
01483 887775 or at
dab@hartbrown.co.uk.

‘Fittings’, however, are items that are
fixed, but by their nature they can
easily be removed without any real
damage to the property. Pictures,
bookshelves and curtains would all be
good examples.
This is why the fixtures and fittings form
must be completed with accuracy,
care and a great deal of thought, as
any disagreements will need to be
ironed out throughout the course of the
conveyancing process and certainly
before contracts are exchanged.
So it’s really quite clear cut then?
Not always. Even after 35 years, I still
find it fascinating to see how the
debate over fixtures and fittings can
evolve and not everything is as clear
cut as you might think. For example,
a seller could be justified in removing

15
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LEASE EXTENSIONS
A TAXING ISSUE

Sarah Osborne
Partner, Head of Leasehold Enfranchisement

You are a flat owner. After a lot of hard
work you have managed to persuade
your fellow flat owners to purchase the
freehold of your building which has
now completed. There is no need to do
anything about the leases, or is there?
Many flat owners who buy the freehold
of their building believe that the leases
no longer apply to them or that they are
automatically “cancelled”. This is not the
case. As freeholders, flat owners wear
several “hats”. One hat as a shareholder
or sometimes even a director of the
freehold company.
Not only do
they have to comply with their legal
requirements as a director, they also
have their obligation as the landlord to
adhere to the provisions of their lease, i.e.
to maintain the structure of the building
and communal areas. They also have
obligations as flat owners to pay their
maintenance charges and keep their
property in good repair.
A diminishing lease term may be one
of the reasons why the freehold was
purchased. Unless the lease terms
are already very long, they should be
extended for a long lease term, usually
999 years at a nil rent (sometimes referred
to as a peppercorn).
16

This extension should take place on or
shortly after completion of the freehold
purchase. The reason being, that over
time the lease will diminish to a point
where the cost of extending it becomes
expensive. For example, where the lease
term drops below 80 years or there is a
significant interval between completing
the freehold purchase and the extension
of the lease.
Should a lease be extended a long time
after the freehold purchase, the freehold
company could be deemed to be
conferring a benefit to the flat owners for
which they may be faced with a capital
gains tax liability.
We see this situation on a regular basis.
In some instances, the freehold company
may ask the flat owner wanting the lease
extension to indemnify them against any
tax liability that may be due once the
lease has been granted. If this applies
to you or the freehold company, you will
need to seek tax advice and possibly
valuation advice to ascertain the extent
of the amount of tax payable.
The best way to avoid any tax liability from
being incurred is to have a participation
agreement at the start of the freehold
purchase. Not only does it commit the
flat owners to purchase the freehold, it
should contain a requirement that the
leases are extended to 999 years on
completion or shortly afterwards.
You can contact Sarah, Head of our
Leasehold Enfranchisement department,
directly on 01483 887561 or at
sjo@hartbrown.co.uk.

What our clients
say about us...
“This is the second time that we have used Hart
Brown to do our conveyancing. 15 years after the
first experience, the service and overall approach
remained superb. The whole process was smooth
and the communication was perfect. Throughout
the entire buying / selling process if felt that the
only people genuinely on our side were Hart
Brown, which is extremely reassuring. Great
experience and would have no hesitation in
using them again, or in recommending to family
and friends. Many thanks.”

“Very professional and efficient handling of my
case. Prompt and sensitive communications
during a difficult time. I would definitely use Hart
Brown again and recommend them to others!”

“Hart Brown Partners and Staff
are very professional, helpful
and true to their word.”

17

TRUSTS & ESTATES

YO U & T H E L AW S PR I N G 2 0 2 0

CAPITAL GAINS TAX (CGT) ON UK
RESIDENTIAL PROPERTY
WHAT IS CHANGING?

Margaret Gale
Associate, Trusts & Estates
Major changes to the CGT rules are being
introduced which will affect UK resident
taxpayers (referred to as taxpayers in this
article) who own residential property in
the UK and who “dispose” of that property
on or after 6th April 2020. This will of course
also cover both personal representatives
and trustees. It is important to remember
that in the case of sale of property, the
date of disposal is usually the date of
exchange of contracts.
This article is not concerned with
other types of property – for example,
commercial property.

Summary of the main changes
New requirement to submit a CGT return
and pay CGT within 30 days of a gift of
property or completion of sale
Current Rules
When a property is sold or given away, any
resulting capital gain is declared in the
taxpayer’s tax return for the relevant tax
year and CGT is payable by 31st January
following the end of that tax year.
New Rules
From 6th April 2020, when a property
is sold or given away, the taxpayer will
18

need to submit a capital gains tax return
to the revenue within 30 days of the gift or
completion of the sale and pay any CGT
that is due.

Reduction of exemption from CGT for final
period of ownership of main residence
from 18 months to 9 months. (This is subject
to legislation being enacted).

Essentially, this operates as a provisional
calculation and payment on account
of tax – as the gain will also need to be
declared in the taxpayer’s normal tax
return in the usual way.

Therefore if you are selling your main home
and move out of the property before it
is sold, you may have to pay CGT if you
move out more than 9 months before
the property is sold. The change of the
rules will not apply to individuals who are
disabled or have vacated their property
to move into a care home; the period of
exemption will remain at 36 months.

These rules will not apply to disposals of
property which have been a taxpayer’s
main home throughout their period of
ownership.
It should be noted that, in respect of
property given away, it may be possible
to elect to pay the CGT by ten annual
instalments.
Restriction on lettings relief for landlords
(Subject to legislation being enacted)
from 6th April 2020, “lettings relief” for
landlords will be significantly restricted.
Current Rules
Upon sale of a residential property which
has at any time been a taxpayer’s main
residence but has also been rented out,
it is possible to deduct “lettings relief”.
Lettings relief up to a maximum of £40,000
can be deducted from any capital gain.
The relief does not apply to “buy to let”
investors who have never lived in the
property.
New Rules
From 6th April 2020, the relief will only be
available for any periods whilst the owner
of the property was living in the property
with the tenant. i.e. the owner must have
shared the property with the tenant.

Transfers of property between spouses
(subject to legislation being enacted).
Current Rules
Currently, the spouse or civil partner who
receives the property will inherit their
spouse’s ownership history if the property
transferred is their only or main residence
at the time of transfer.

Penalties will be charged for late
submission of tax returns.
•

Consider whether any losses are
available to reduce the amount
of any CGT upon the disposal of a
property.

•

Ensure that you have all financial
records available to enable any CGT
to be calculated.

•

In the case of gifts, obtain valuations
of the property.

•

If you are planning to make a gift of
a property, consider whether it may
be possible to do this prior to 6th April
2020.

•

If you are selling a property, consider
whether it is possible for contracts to
be exchanged prior to 6th April 2020.

•

Take steps to maximise any available
allowances. For example, consider
whether property can be transferred
into joint names with a spouse or civil
partner to take advantage of their
allowances to reduce any CGT bill
upon the disposal of the property.

•

The new rules pose particular
problems for executors administering
estates, especially where it is not clear
that the probate value has been
agreed. Executors need therefore to
consider having properties carefully
valued for probate purposes.

New Rules
For transfers on or after 6th April 2020, it
is proposed that the use and history of
ownership will be transferred even if it is
not their only or main residence at the
time of transfer.

What do I need to do?
If you believe that you are likely to be
affected by the changes set out above,
then you should:
•

Ensure that your tax advisor knows well
in advance that you are considering
selling a property so that once the
property is sold, the appropriate
tax return can be submitted to the
revenue within the 30 day period.

If you need legal advice on anything
raised in this article, please contact
Margaret directly on 01932 576776 or at
mjg@hartbrown.co.uk.
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