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As a result of the coronavirus pandemic, 
the way we work and live has been 
forever changed. Many people have 
enjoyed the flexibility of working from 
home, including avoiding a commute, 
setting their own hours and taking care 
of their children.

Employers can expect to see more 
employees requesting new and flexible 
working patterns over the coming 
months, so in this article I will look at 
some of the most common questions 
around flexible working.

Who can request flexible working?

Employees with 26 weeks’ continuous 
service are normally entitled to request 
flexible working, regardless of whether 
they work full-time or part-time. However, 
if an employee has already made a 
flexible working request, they cannot 
make another request for 12 months.

Furthermore, workers (that is, anyone 
who is not an employee) cannot 
request to work flexibly. For example, 
agency workers, self-employed 
contractors, consultants, and company 

directors will be excluded if they do not 
have a contract of employment.

In what ways can an employee work 
flexibly?

The term ‘flexible working’ covers 
several ways of working. Employees 
may ask for changes to working hours, 
their work location (such as working 
from home), or the times they work.

Is there a process that must be followed 
to request flexible working?

There is no specific procedure, but 
employers must consider any request 
for flexible working in a ‘reasonable 
manner’. Unless otherwise agreed by 
the employee, the employer must 
reach a decision about a flexible 
working request within three months.

Does an employer have to allow 
employees to work flexibly?

In short, no – but they must consider any 
request to work flexibly in a reasonable 
way. An employer may only refuse a 
request for flexible working for a specific 
business reason; these are set out in 
legislation as:

• Unacceptable additional costs.
• An inability to recruit additional staff.
• A negative impact on quality of work.
• An inability to reorganise work among 

existing staff.
• A negative impact on the ability to 

meet customer demand.
• A negative impact on the 

performance of the employee, 
the team or the whole business.

For example, if several employees from 
one department request to work from 
home at the same time, there may be 
no one around to cover certain tasks 
during business hours.

However, it may be better to discuss 
such conflicts with employees rather 
than to refuse the request. For example, 
suggest different working patterns or 
taking turns to ensure the business can 
run smoothly while accommodating 
flexible working patterns.

• Insufficient work available to do 
during the periods the employee 
proposes to work.

Structural changes to the business that 
have already been planned that would 
not fit with the employee’s proposal.

Furthermore, recent tribunal decisions 
have highlighted that it is not 
unreasonable to put the interests of 
the business before the interests of an 
employee when making a decision 
about a flexible working request.

Can an employer allow some 
employees to work flexibly but not 
others?

Each flexible working request must be 
considered on its own merits, meaning 
that some requests may be approved, 
and some denied. You can decline a 
flexible working request where there is 
a good business reason for doing so, 
including that too many employees  
are working flexibly at the same time. 

Jane Crosby
Partner, Head of Dispute Resolution & 
Accredited Mediator

FLEXIBLE WORKING: YOUR 
QUESTIONS ANSWERED

EMPLOYMENT

To discuss the legislation around flexible 
working directly with Jane, please call 
01483 887766, email info@hartbrown.co.uk 
or start a live chat today.
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To discuss this, or any other family 
related matter with Vanessa directly, 
please call 01483 887766, email  
info@hartbrown.co.uk or start a live  
chat today.

are renting. In the agreement, you will 
set out who is responsible for the cost  
of rent, bills and expenses. You may also 
own other items together, such as a car 
or furniture. You may also have children 
to consider, either from a previous 
relationship or children that you have 
together. While you cannot make 
provision for care arrangements for 
children in a cohabitation agreement, 
it can be useful to manage money 
matters.

WHY DO YOU NEED A 
COHABITATION AGREEMENT?

Vanessa McMurtrie
Partner, Family

If you live with your partner, or are 
considering moving in together, you 
may have thought about a cohabitation 
agreement. But do you actually need 
one? There is, of course, no legal 
requirement to have a cohabitation 
agreement to live with a partner, 
but it can be a useful tool to protect 
your finances and establish practical 
arrangements. In this article, I’ll look 
at why you might want to get a 
cohabitation agreement and what  
such an agreement can do for you.

What is a cohabitation agreement?

A cohabitation agreement is basically 
an outline of an open and honest 
conversation about what you and your 
partner would like to happen should 
the relationship come to an end. When 
considering a cohabitation agreement, 
you can discuss the financial aspects 
of your relationship and set them out 
clearly, so both parties understand.

Do cohabitants have the same rights as 
married couples?

Quite simply, no. One of the key 
incentives to enter into a cohabitation 
agreement is to create certainty. Many 

FAMILY

couples who have lived together before 
separating end up in bitter disputes 
because there was no agreement 
about what should happen to property, 
money, businesses and even children 
beforehand.

Why should we enter into a cohabitation 
agreement?

Firstly, a cohabitation agreement can 
protect your financial interests and 
give you peace of mind that should 
your relationship come to an end, you 
will have certainty over what you will 
walk away with. Your agreement may 
make provision for a property you own, 
a rented property, household bills and 
debts, and how you wish to divide any 
other jointly owned property.

If you do not have a cohabitation 
agreement in place, you will be left  
to organise the division of assets 
informally, at a time that may already  
be challenging and sensitive. Generally, 
it works best to manage these aspects 
of your relationship while you are both 
on good terms and looking forward to  
a life together.

While many feel that making a 
cohabitation agreement is pessimistic,  
it is more like an insurance policy. Having 
such an agreement in place can 
allow you to move forward in your lives 
together with confidence and security.

Should I get a cohabitation agreement 
if we are renting?

Yes, it is still a good idea to enter into 
a cohabitation agreement even if you 
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“Hart Brown have friendly and 
knowledgeable staff which 
made me feel at ease that 
our case was in good hands.”

“I have had both professional and personal 
dealings with Hart Brown over 20 years and 
their standards, quality of customer care and 
professionalism have been exemplary.”

“We can only say that our experience 
and dealings with Hart Brown were 
exceptional. We would fully recommend 
your services. ”

“Extremely professional 
service excellent.”

What our clients say about us...
“This is the second time that we have used Hart 
Brown to do our conveyancing. 15 years after the 
first experience, the service and overall approach 
remained superb. The whole process was smooth 
and the communication was perfect. Throughout 
the entire buying / selling process it felt that the 
only people genuinely on our side were Hart 
Brown, which is extremely reassuring. Great 
experience and would have no hesitation in 
using them again, or in recommending to family 
and friends. Many thanks.”

“Very professional and efficient handling of my 
case. Prompt and sensitive communications 
during a difficult time. I would definitely use Hart 
Brown again and recommend them to others!”

“Hart Brown Partners and Staff 
are very professional, helpful 
and true to their word.”
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end the lease early will generally 
depend on the terms of your lease, 
but you may be able to come to an 
agreement with your landlord.

Surrendering a commercial lease

If you have a good relationship and 
have been a decent tenant, they may 
be sympathetic to your situation, and 
you can come to some agreement. 
You may be expected to pay a certain 
amount of financial compensation 
for surrendering a lease. However, if 
they are unwilling to come to such 
an arrangement, there may be other 
formal legal options available to you.

Assigning a commercial lease

Where there is no break clause in your 
lease, and your landlord is unwilling to 
negotiate the surrender of the lease, 
it may be possible to assign the lease 
to a third party. You will generally be 
responsible for finding someone to take 
on the lease, and the landlord must 
approve the third party before the 
lease can be assigned.

A break clause in the lease

Many leases include what is known as 
a ‘break clause’. This clause offers both 
landlord and tenant the opportunity 
to bring the lease to an end after 
a predefined amount of time. Your 
solicitor can check your lease for a 
break clause and explain to you how 
this might operate in your favour.

If there is a break clause in your 
lease, you will need to adhere to its 
terms which may stipulate a period 
of notice and how you should notify 
your landlord. For example, you may 
need to provide your landlord with 
several months’ notice in writing, or you 
may need to notify your landlord at a 
specific address. These requirements 
must be met as failure to do so could 
invalidate your exit from the lease.

CAN I GET OUT OF A 
COMMERCIAL LEASE EARLY?

Tamzin Mandelli
Partner, Commercial Property

COVID-19 has had a significant impact 
on almost every business in the UK. 
For many businesses, it means they no 
longer require their business premises, 
or can no longer afford it. There are 
many other reasons, not directly related 
to COVID-19, that you may wish to 
exit a commercial lease. Maybe 
your operations have downsized or 
expanded, and the place is no longer 
fit for purpose, or you need to change 
location.

In this article, I will look at the factors 
which may affect whether you can get 
out of your commercial lease before 
the lease term. Regardless of the 
circumstances, if you need to get out 
of a commercial lease early, there are 
several options which may be available 
to you.

Is it difficult to get out of a commercial 
lease early?

Getting out of a commercial lease 
early can be challenging – after all, 
the contract is designed to give the 
landlord an element of security and 
assurance. Whether you are able to  

COMMERCIAL PROPERTY 

To discuss this, or any other Commercial 
Property related matter, contact Tamzin 
on 01483 887766, email info@hartbrown.
co.uk or start a live chat today.
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To discuss which business model is  
right for you, please contact Nigel on 
01483 887766, email info@hartbrown.co.uk 
or start a live chat today. 

However, many benefits come with 
this simple operation. You will not need 
to register the business with HMRC; 
you simply need to let them know 
you are operating and self-employed 
for tax purposes. There are far fewer 
administrative matters to deal with as a 
sole trader, and it is much easier to take 
money out of the business. You will not 
be required to file annual accounts or 
submit a confirmation statement. When 
the time comes, it is also much easier 
to cease trading and close the business 
than with a limited company, which 
can be complicated if the company 
has debts.

Entering into a partnership

If you are going into business with 
someone else, you may consider 
entering into a partnership. A 
partnership has many of the same 
features and benefits of being a sole 
trader, but you share the responsibility 
with the other partners.  Partnerships  
are straightforward to set up and are 
more flexible than limited companies  
in terms of structure.

Partners in the business own a 
percentage of the business – typically 
set out in the Partnership Agreement. 
Partners pay tax on their share of the 
profits. Having multiple business owners 
means that the financial responsibility 
and management of the business can 

including Articles of Association which 
govern how the company is run. The 
company is owned by those holding 
shares which can be allocated to 
any number of people following 
incorporation. You can also hold all 
shares yourself. Companies require far 
more administration than other models, 
and failure to comply with these legal 
requirements can be costly.

be shared. The opposing side to this 
is that often in partnerships, disputes 
can arise between partners and how 
decisions are made may not be set out 
as clearly as it is for limited companies.

Why set up a private limited company?

The most important difference and 
benefit of setting up a private limited 
company is the concept of limited 
liability. When a company is formed, 
it is deemed to be a separate entity 
from the shareholders who own the 
company and its directors. This means 
there is a reduced risk to shareholders 
if things do not go according to plan, 
as they are not personally responsible 
for the debts of the company in most 
cases.

To set up a company, you must 
incorporate the company and 
register with Companies House. There 
are several documents which must 
be created in order to incorporate, 

SOLE TRADER, PARTNERSHIP OR COMPANY – 
WHICH BUSINESS MODEL IS RIGHT FOR YOU?

Nigel Maud
Partner, Commercial & Corporate

COMMERCIAL 
& CORPORATE

If you are setting up a business, you may 
have questions about which business 
model is right for you. The way in which 
you set up your business can have 
implications for tax, how you are paid, 
ownership of the business, how business 
decisions are made and the level of 
administration you may need to do.  
As a result, it is important to choose the 
right business model from the outset. 
In this article, I will give an overview of 
three of the main business models and 
the benefits and drawbacks of each. 
However, if you are unsure, you should 
always seek legal advice.

Benefits of being a sole trader

If you choose to operate as a sole trader, 
from both a legal and tax perspective, 
you and your business are treated as 
being the same entity. Effectively, this 
means that you are responsible for any 
debts incurred by the business and you 
will pay tax and National Insurance 
contributions on the profits of the 
business as your personal income.
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Commercial Property:

“Hart Brown advises clients throughout the 
South East on matters including transactions 
involving leaseholds and freeholds, as well 
as development work. Its clients include 
SMEs and investment LLPs, and it has also 
developed a specialism in acting for residents’ 
associations. The practice is led by Roderick 
Campbell; Tamzin Mandell i and John Guthrie 
are also recommended.”

Personal Injury:

“Hart Brown’s ‘high quality’ practice spans 
five offices, handling both clinical negligence 
and personal injury matters. Led out of 
Guildford by Gerard Sanders, the team 
handles road traffic accidents and l iabil ity 
claims for clients and has a track record of 
securing significant settlements.”

Clinical Negligence:

“A small but high-quality team of lawyers who 
progress cases well and understand complex 
issues.”

“Gerard Sanders has years of experience and 
can handle anything from clinical negligence to 
disease work, from mil l ion-pound claims to a low 
value, from House of Lords to County Court.”

“Small regional f irm with excellent engagement.”

Recognised for 
yet another year 
in The Legal 500 
2021 edition…

What is said about us?
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To discuss this, or any other related 
matter with Louise directly, please call 
01483 887766, email info@hartbrown.co.uk 
or start a live chat today. 

capacity can be difficult to ascertain; 
some people are perfectly able to make 
daily decisions such as what to eat and 
what to wear but struggle with financial 
or health decisions.

Only a healthcare professional can 
determine whether a person has lost 
mental capacity, and it will not be 
based on making a strange decision  
or a single mistake.

The Mental Capacity Act (MCA) 
protects and empowers people who 
may have lost mental capacity to 
make decisions about their care and 
treatment. The Act also states that 
where a decision must be made 
on behalf of a person who has lost 
capacity, this decision must be made  
in their best interests. There is a checklist 
to help decision makers decide.

Dementia and making a Power of 
Attorney

A Lasting Power of Attorney (LPA) is a 
legal document that allows someone 
you trust to make decisions on your 
behalf when you are no longer able to 
do so for yourself. This person is called 
your attorney.

To set up a Power of Attorney, you 
must have the mental capacity to do 

When a person receives a dementia 
diagnosis, this doesn’t automatically 
mean they cannot make important 
decisions. However, as their symptoms 
worsen, they may no longer be able to 
make decisions about their finances, 
health or care. We refer to this as losing 
mental capacity. If you are concerned 
about losing mental capacity, you 
may wish to take steps now to protect 
yourself.

In this article, we look at how someone 
you trust can make decisions on your 
behalf or how you can help a loved 
one with dementia protect their rights 
for a time when they lose mental 
capacity.

Mental capacity – explained

In short, mental capacity means that 
the person can understand, remember, 
and use information to make important 
decisions about their life. Mental 

so, so it is important to do this as soon 
as possible if you have received a 
dementia diagnosis.

Do you need a Power of Attorney if you 
are married?

It is essential to understand that no one 
has the power to make decisions on 
your behalf if you have not set up an 
LPA. Your spouse or civil partner cannot 
automatically deal with bank accounts 

POWER OF ATTORNEY 
& PROTECTING THE 
RIGHTS OF PEOPLE WITH 
DEMENTIA

Louise Harrhy
Partner, Head of Trusts & Estates

TRUSTS & ESTATES

Dementia action week takes place every May and 
is a national event that sees the public coming 
together to take action to improve the l ives of 
people affected by dementia.

or pensions or even make decisions 
about your care where you lose 
capacity. As a result, even if you are 
married or in a civil partnership, setting 
up an LPA is essential.
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To discuss a Personal Injury matter directly 
with Gerard, please call 01483 887766, 
email info@hartbrown.co.uk or start a 
live chat today. 

responsible for your accident and that 
the body responsible was negligent in 
their duty to maintain the roads.

Who is responsible for road defects?

Roads in the UK are littered with 
potholes, obscured signage, poor 
drainage and worn or slippery surfaces. 
Every defect has the potential to 
cause a serious accident, and it is 
the responsibility of Local Authorities 
to maintain the roads in their area to 
a reasonable standard. If they fail in 
this duty, you may be able to bring a 
compensation claim. However, it is not 
always straightforward to prove that 
the Local Authority has not met their 
obligations – they cannot reasonably 
be expected to keep on top of every 
road defect.

Claiming for an injury caused by a road 
defect

To give your case the best chance 
of success, you will need to gather 
evidence to support your claim. You 
should take photos of the defect that 
caused your accident and gather 
statements from witnesses where 
possible. You should also contact the 
police at the earliest opportunity to 
make them aware of the accident.

A personal injury lawyer can help you 
understand whether you have a claim 
and they will then help you to find 

out who you should bring your claim 
against. Your solicitor will ask you 
questions to find out more about what 
happened to you and to allow them 
to set out your claim clearly before 
sending it to the other party. Your 
solicitor will also advise you as to how 
much your claim might be worth – this 
will generally be dependent on the 
type and severity of your injury.

We know it can seem overwhelming 
to speak to a lawyer but getting the 
legal advice you need is the first step to 
getting the compensation you deserve.

CAN I  CLAIM COMPENSATION 
AFTER A CRASH CAUSED BY A 
ROAD DEFECT?

Gerard Sanders
Partner, Head of Personal Injury & 
Clinical Negligence

PERSONAL INJURY

If you have been involved in a road 
traffic accident, we understand how 
much of an effect it may have had  
on your life and the lives of your loved 
ones. Many people know that they  
can claim compensation if an accident 
is caused by someone else, but what 
if the accident is caused by a road 
defect? In this article, I will look at how 
you might be able to make a claim 
following a crash caused by potholes, 
uneven surfaces, unclear road signage 
and other common road defects.

Can I make a claim for a road traffic 
accident?

To claim for a road traffic accident, you 
must have been injured in an accident 
in the last three years, which was at 
least partially the fault of another party. 
In the case of accidents caused by 
road defects, the most challenging 
part of building a successful claim is 
proving that poor road conditions were 
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